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VU FEDERAL EXPRESS 

Suzanne Cochran, Esq., Chairperson 
Provider Reimbursement Review Board 
2520 Lord Baltimore Drive, Suite L 
Baltimore, MD 21244-2670 

Re: REQUEST FOR EXPEDITED JUDICIAL REVIEW 

Methodist Hospitals of Memphis; 

Provider No. 44-0049; 

FYE December 31, 1998; 

PRRBCaseNo.03-QtR0 

Dear Ms. Cochran: 

. The Provider, Methodist Hospitals of Memphis ("Provider"), hereby requests that the 

Board ^ant expedited judicial review CW') as to thekproportiLte shSS^^^^^ 
payment Section 1 1 15 waiver days) issue in the above appeal pursuant to SectS S^m^f 
theSocialSecuntyAct("theAct"). "v*" lo/oWUJOi 

As discussed below, EJR should be granted because the Provider challenges the policv of 
the Secretary of Health and Human Services ("the Secretary") and the Center. S^J.?^ 7 

Medic^d Services (XMS") wMch excludes Ltioni n?;i^^^^^^ 

ca culation for pafcienf discharges prior to Januaiy 20, 2000. That poLy was reflectedSr 

detenmnation of ttie Provider's intemediary in tWs appeal and wa. the subject of foim^ CMS 

pronouncements, mcluding Program Memorandum A-99-62, which, subject to very ^ited 

exceptions, mdicated that Section 1115 waiver days should be excluded from the DSH calcu- 

ation In addition, on January 20, 2000, CMS issued a regulation that instructed intemiediaries 

1395 ^i{^^"^ ^""^"^ "^^ *' '"^^'^^^'^ ^*°^^'" *" ^^^""^ ^t^^te 42 U S C 



' A copy of Program Memoraudum A-99-62 is attached as Exhibit 1 
A copy of 42 C.F.R. § 412.106(b)(4)(ii) is attached as Ekhibit2. 
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Because the Board lacks the authority to decide questions involving the validity of a 
Medicare regulation or controlling CMS policy, EJR is appropriate. Furthermore, the Board has 
previously determined that it was without authority to decide the precise legal question raised in 
the present appeal and granted EJR in at least two cases. Specifically, the Board granted the 
providers' request for EJR in the Oregon Waiver Days Group Appeal, PRRB Case No. 00- 
389IG, and in the Tennessee 96-00 TemiGareSub-Group Appeal, PRRB Case No. 03-1 162G. 
Both cases involved the validity of CMS's policy of excluding Section 1 115 waiver days from 
the bSH calculation, and, in fact, the latter case involved the same State Medicaid program 
waiver that is at issue here. The Provider requests that the Board follow its determination in 
these cases and grant EJR in the instant case. 

I- FACTUAL AND LEGAL BACKGROUND 

A. Medicare DSH Calculation 

Since 1 983, the Medicare program has paid most hospitals for the operating costs 
of inpatient hospital services under a prospective payment system CPPS"). 42 U.S.C. 
§ 1395ww(d)(lH5); 42 C.F.R. Part 412. Under PPS, Medicare pays hospitals a standardized 
amount per case subject to certain payment adjustments. U. A hospital that serves a dispro- 
portionate share of low-income patients, or a DSH, is also entitled to an upward adjustment to 
the Medicare PPS payments. S^ 42 U.S.C. § 1395ww(d)(5)(F). 

The amount of the Medicare DSH payment due to a hospital is determined, in part, by its 
"disproportionate patient percentage" ("DSH patient percentage"), which is a proxy for the 
Provider's utilization by low-income patients. See 42 U.S.C. § 1395ww(d)(5)(F)(v). the DSH 
patient percentage is defined as the sum of two fi-actions expressed as percentages. 42 U.S.C. 
§ 1395ww(d)(5)(F)(vi). One of these fractions is commonly known as the Medicaid percentage. 
The numerator of the fraction used to compute the Medicaid percentage consists of the number 
of the Provider's patient days attributable to patients who were "eligible for medical assistance 
under a State plan approved under Title XDC, but who were not enMed to benefits under Part A 
of [Medicare]." 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II). 

B- Section 1115 Waiver Provision and TennCare 

Section 1 1 1 5 of the Act allows the Secretary to approve State research and demonstration 
projects that promote flie objectives of the Title XDC Medicaid program. 42 U.S.C. § 1315. 
Section 1 1 15(a)(1) authorizes the Secretary to waive the requirements of section 1902 of the 
Act, which contains Medicaid State plan requirements, including requirements as to eligible 
populations. 42 U.S.C. § 1315(a)(1). Section 1 1 15(a)(2)(A) allows a State to receive federal 
matching for medical assistance, including medical assistance provided to expanded eligibility 
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populations, for which the State would iiot ordinarily be entitled to receive federal matching 42 
U.S.C. § 1315(a)(2). 

Under some Section 1 1 15 waivers, the State furnishes medical assistance to a population 
that otherwise could have been made eligible for Medicaid; under others, the State furnishes 
medical assistance to expanded eligibility populations that could not otherwise have been made 
eligible for Medicaid. As stated by the Secretary, "the statute allows for the expansion popu- 
lations to be treated as Medicaid beneficiaries." 65 Fed. Reg. 3 137 (Jan. 20, 2000). 

The State of Tennessee first received approval for its Section 1 115 demonstration project, 
called TennCare, on November 19, 1993. On January 1, 1994, Tennessee became the fkst state 
to move its Medicaid program enrollees to a statewide demonsteation project, fa addition to 
Medicaid eligible persons, TennCare offered coverage to expansion populations of uninsured and 
ittiiiisurable persons, regardless of income, who would not have been eligible for Medicaid under 
the program as it existed prior to the waiver.^ 

C. CMS Treatment of Section 1 115 Waiver Davs Under DSH 

Until early 2000, the Medicare regulations did not specifically address the treatment of 
Section 1 1 15 waiver days under DSH. See 42 C.F.R. § 412.106 (1999). In 1999, however, CMS 
issued Program Memorandum A-99-62.'* This memorandum instructed intermediaries, witiiin 
certain parameters, to allow the inclusion of "ineligible waiver or demonstration population 
days," but only to the extent that the interaiediaries had previously allowed their inclusion, i.e., 
allowing hospitals which had previously received payment for such days to be held harmless. To 
the extent that the very narrow parameters of Program Memorandum A-99-62 ware not met, 
however. Section 1 1 15 waiver days were excluded firom the DSH calculation. 

On January 20, 2000, CMS issued an "interim final rule with comment period" to address 
the treatment tmder DSH of Section 1 1 15 waiver days. 65 Fed. Reg. 3136 (Jan. 20, 2000). 
Througi this interim final rule, CMS established that, effective with discharges occurring on or 
after January 20, 2000, hospitals may include the patient days of all populations eligible for Title 
XIX matching payments through a State's Section 1115 waiver in calculating the Medicare DSH 
adjustment. 65 Fed. Reg. 3136-37; 65 Fed. Reg. 47086. The implementing regulation states: 

Effective with discharges occurring on or after January 20, 2000, for purposes of 
counting days under paragraph (b)(4)(i) of this section, hospitals may include all days 
attributable to populations eligible for Title XIX matchmg payments tlffough a waiver 
approved under section 1 1 15 of the Social Security Act. 



^ Exhibit 3 (Tennessee Statewide Health Reform Demonstration Fact Sheet). 

" "Clarification of Allowable Medicaid Days in the Medicare Disproportionate Share Hospital (DSH) Adjustment 

Calculation," Program Memorandum A-99-62 (Dec. 1 , 1 999). 



{D0091114.DOC/1} 



Case 1 :06-cv-00579-BjJL Document 4-2 Filed 04/05/2^06 Page 5 of 30 
POWERS, PYLES, SUTTErOvERVILLE PC 

Suzamie Cochran, Esq,, Chairperson 
January 26, 2006 
Page 4 



42 CRR § 412.106(bX4)(ii). Thus, CMS's new policy allowmg the inclusion of Section 1 115 
waiver days in the DSH calculation was effective for discharges occurring on or after January 20, 
2000, but iiot with respect to discharges occurring prior to that date, 

D. Provider's Position 

The Provider contends that the plain language of the Act requires the inclusion in the 
DSH calculation of all Section 1115 waiver days. As noted above, the statute provides that the 
numerator of the DSH Medicaid fraction include days for patients who were "eligible for 
medical assistance under a State Plan approved under Title XDC." 42 U,S.C. § 1395ww(d)(5) 
(F)(vi)(II), Thus, the DSH calcuilation should clearly include all patients who were eligible for 
medical assistance under a Medicaid State Plan implemented through a Section 1115 waiver, 
includuig patients in expansion populations. Therefore, CMS*s policy of excluding Section 1115 
waiver days from the DSH calculation prior to January 20, 2000, as reflected hi Program 
Memorandum A-99-62 and CMS regulations at 42 C.F.R, § 412,106(b)(4)(iiX violates the Act 
and is invaUd. 

During the fiscal year at issue in this appeal, the Provider provided services to patients 
who were eligible for Medicaid payment under the TeunCare program. When the intermediary 
determined the amount of the Provider's DSH payment, it excluded days attributable to patients 
covered under the Section 1 1 15 waiver. Therefore, the Provider has been under-reimbursed as a 
result of the mtermediary's application of the invalid CMS policy. Attached as Exhibit 4 is a 
calculation of the estimated reimbursement impact of the mtermediary's exclusion of the Section 
1115 waiver days, based on the information currently available to the Provider. 

II. THE BOARD SHOULD GRANT EJR 

Under Section 1878(f)(1) of tiie Act, 42 U.S.C, § 1395oo(f)(l), tiie Board may grant EJR 
as to an intermediary detemunation that involves a question gf the validity of a law, regulation, 
or contoolJing CMS policy which the Board lacks authority to decide. $m aim 42 CF.R: 
§ 405,1842. As discussed above, this appeal involves the Provid^*s challenge to CMS-s policy, 
as reflected in CMS pronouncements and regulations, that excluded Section 1115 waiver days 
from the DSH calculation prior to January 20, 2000; this matter is, therefore, properly the subject 
of EJR. 

We note that the Board has previously granted EJR in at least two cases that also 
involved the validity of CMS's policy regarding Section 1115 waiver days. Fnst, EJR was 
granted in the Oregon Waiver Days Group Appeal, PRRB Case No, 00-38910. That case 
subsequently came before the United States Court of Appeals for the Ninth Circuit, which last 
year ruled that Section 1115 waiver days must be included in the Medicaid fraction of the DSH 
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calculation. Portland Adveiitist Medical Center v. Thompson . Medicare and Medicaid Guide 
(CCH) If 301,592 (9*^ Cir. Mar, 2, 2005). 

Second, the Board also granted EJR in a case involving TennCare program waiver days, 
Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No, 03-1 162a The federal district 
court for the District of Columbia recently ruled in favor of the Tennessee hospitals in that case, 
finding that the TennCare waiver days should be included in the DSH calculation. Cookeville 
Regional Medical Center, et al. v. Thompson. Civil Action No. 04-1053 (D.D.C. Oct. 28, 2005), 
appeal docketed, No. 05-5495 (D,C. Cir. Jan, 5, 2006). 

The situation presented here is identical to that iuvplved in these previous appeals. 
Accordingly, the same result should apply here^ and the Board should grant the Provider*s 
request for EJR, 

Finally, we note that this appeal involves only a legal issue, Lg^ the validity of a CMS 
regulation and poUcy. There are no factual issues iu dispute. Furthermore, the Board has 
jurisdiction in this appeal 

For the foregoing reasons, the Provider requests that the Board grant EJR as to the 
Provider's challenge to flxe exclusion of Section 1 i 15 waiver days from the DSH calculation. 



Sincerely, 




Mary Susan Philp 
Enclosures 

Cc (w/enc): Gary Gerber, TriSpan Healda Services (via Federal Express) 
Wilson Leong, Blue Cross Blue Shield Association 
Michael Nesbit 

Cc (w/o enc): Lisa Ogilvie (via facsimile) 
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services furnished to program benefiGiaries, dur- 
ing the reporting period (from intermediary 
records). For final settlement, report on line 
25,01 the amount on line 5,99 of Worksheet 
M'5 

Line 26— Enter the total amount due to/from 
the program (lines 24 minus line. 25). Transfer 
this amount to Worksheet S. Part lU column 3, 
line 9. 

Line 27-^Enter the program reimbursement ef- 
fect of protested items. The reimbursement ef- 
feet of the nonallowable items is estimated by 
applying reasonable methodology which closely 
approximates the actual effect of the item as if 
it had been determined through the normal cost 
finding process, (See § 115,20 A ^hedule show- 
ing the supporting details and computations 
must be attached. 
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3666. WORKSHEET MS - ANALYSIS OF 
PAYMENTS TO HOSPITAL-BASED RHC/ 
FQHC SERVICES RENDERED TO 
PROGRAM BENEFICIARIES 

Complete this worksheet for Medicare interim 
payments only. If you have more thaii one hos- 
pital-based RHC/FQHC, complete a separate 
worksheet for eadi f adlity. 

Complete the identifying information on lines 1 
through 4. The remainder of the worksheet is 
completed by your fiscal intermediaty. 

Line Descriptions 

Line 1 — Enter the total program interim pay- 
rnents paid to the outpatient rehabilitation pro- 
vider. The amount entered reflects the sum of 
all interim payments paid on individual bills 
(net of adjustment bills) for services rendered in 
this cost reporting period- The amount entered 
includes amounts withheld from the compo- 
nent's interim payments due to an offset against 
overpayments to the component applicable to 
prior cost reporting periods. It does not include 



any retroactive lump sum adjustment amounts 
based on a subsequent revision of the interim 
rate, or tentative or net settlement amounts, nor 
does it include interim payments payable. 

Line .3— Enter the total program interim pay- 
ments payable on individual bills. Since the cost 
in the cost report is on an accrual basis, this line 
represents the amount of services rendered in 
the cost reporting period, but npt paid as of the 
end of the cost reporting period. It does not 
include payments repprtedon line I, 

Line 3 — Enter the amount of each retroactive 
lump sum adjustment and the applicable date. 

Line 4— Transfer the total interim payments to 
the title XVIH Worksheet M-3, line 25, 

DO NOT COMPLETE THE REMAINDER 
OF WORKSHEET M-5. LINES 5 THROUGH 
7 ARE FOR INTERMEDIARY USE ONLY, 

Line 5-^List separately each tentative settle- 
ment payment after desk review together with 
the date of payment. If the cost report is re- 
opened after the Notice of Program Reimburse- 
ment (NPR) has been issued, report all 
settlement payments prior to the current re- 
opening settlement on line 5, 

Line 6— Enter the net settlement amount (bal- 
ance due to the provider or balance due to the 
program) for the NPR, or, if this settlement is 
after a reopening of the NPR, for this reopening. 

NOTE; On lines 3, 5, and 6, when an amount is 
due from the provider to the program, show the 
amount and date on which the provider agrees 
to the amount of repayment, even though total 
repayment is not accomplished until a later 
date. 

Line /^Enter the sum of the amounts on lines 
4, S.99, and 6 in column 2, The amount in 
column 2 must equal the amount on Worksheet 
M-3, line 26, 
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Ilf 150,9321 Medicaid Days in Medicare DSHs. 
Program Memorandum, HCFA-Pub, 60A, No, A-99-62, December 1, 1999, 
Medicare: Disproportionate Share Hospitals 

Prospective Payment system— Disproportionate share hospitals—Calculating Medicaid 
^^\^^^T^^^^^^^ Medicaid days in Medicare disproportionate share hospitals (DSHs) depends 
on whether fhe patient, not the hospital is eligible for Medicaid, A Medicaid day is applicable for 
days the patient is ebgible for Medicaid even if Medicaid did not make payment for any services A 
day does not count against the Medicare DSH adjustment if the same day is also a Medicaid day 
iS ^^"""^ hospitals in counting for DSH adjustments will be held harmless prior to Jan! 

See U 4260. , 
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(Text of Memorandum] 

SUBJECT: Clarification of AUbwable 
Medicaid Days in the Medicare Dispropor- 
tionate Share Hospital (DSH) Adjustment 
Calculation— ACTION 

A review of pmctices and policies regarding 
Medicare disproportionate share payment deter- 
minations led HCFA to conclude thdt it is neces- 
sary to clarify the defmitibn of eligible Medicaid 
days in Medicare disproportionate share policy 
and communicate this information to fiscal in- 
termediaries, hosiiitals, Medicaid State agenci^, 
and Medicaid managed care organizations. This 
clarification applies to cost reporting periods 
beginning on or after January I, 2000, The 
purpose of this memorandum fe to address those 
details that may need clarification and also to 
communicate the hold harmless position for cost 
reporting periods beginning before January I, 
2000. A similar memorandum will be sent to the 
Medicaid State agencies. 

CLARIFICATION FOR COST 

REPORTING PERIODS BEGINNING 
. ON OiR AFTER JANUARY 1. 2000 

Background 

Under section 1886(dX5XF) of the Social Se- 
curity Act, the Medicare disproportionate share 
patient percentage is made up of two computa- 
tions. The first computation includes patient 
days that wer^ furnished to patients who^dur- 
ing a given month, were entitled to both Medi- 
care Part A and Supplemental Security Incortle 
(SSI) (exclixiing State supplementation). This 
number {s divided by , the number of covered 
patient days utiliz^ by paitients under Medi- 
care Part A forth<Lt ^ame perioi The second 
cdmputation includes patient days associated 
with beneficiaries who were eligible for medical 
assistance (Medicaid) under a State plan ap- 
proved under Title XIX but who were not enti- 
tled to Medicare Part A. (See 42 CFR 
412,106(bX4).) This number is divided by the 
total number of patient days for that same 
period. 

tnduded Days 

In calculating the number of Medicaid days, 
the hospital must determine whether the patient 
was eligible for Medicaid under a State plan 
approved under Title XIX on the day of service. 
If the patient was so eligible, the day counts in 
the Medicare disproportionate share adjustment 
calculation. The ^statutory formula for "Medi- 
caid days"'-reflects several key concepts. First, 
the focus is on the patient's eligibility for Medi- 
caid benefits as determined by the Stdte, not the 
bosiiit^Vs "eligibility" for some form of Medi- 
caid payment. Second, the focus is on the pa- 
tient's eligibility for medica/ assistance under an 
approved Title XIX State plan, not the pa- 
tient's eligibility for general assistance under a 

If 150,932 



State-only program. Third, the focus is on eligi- 
bifity for medical assistance under an approved 
Title XJfX State plan, not medical assistance 
under a State-only program or other program. 
Thus, for a day to be counted, the patient must 
be eligible on that day for medical assistance 
benefits under the Federal-State cooperative 
program known as Medicaid ( under an ap- 
proved Title XIX State plan). In other words, 
for purposes of the Medicare disproportioriate 
share adjustment calculation^, the term "Medi- 
caid days" refers to days on which the patieat is 
eligible for medical assistance benefits under an 
approved Title XIX State plan. The term 
"Medicaid days'' does not refer to all days that 
have soipe relation to the Medicaid program, 
through a matching payment or otherwise; if a 
patient is not eligible for medical, assistance 
benefits under an approved Title XIX State 
plan, the patient day cannot become a "Medi- 
caid day" simply by virtue of some other associ- 
ation with the Medicaid program, 

HCFA-Pub, 60A 

Medicaid days,, for purposes of the Medicare 
disproportionate share adjustment calculation, 
include all days during which a patient is eligi- 
ble, under a State plan approved under Title 
XlX for Medicaid benefits, even if Medicaid 
did. not make payment for any services. Thus, 
Medicaid days include, but are not limited tp, 
days that are determined to be medlcaiiy neces- 
sary but for which payment is denied by Medi- 
caid because the provider did not bill timely, 
days that are beyond the number of days for 
which a State will pay, days that are utilised by 
a Medicaid beneficiary prior to an admission 
approval but for which a valid enrollment is 
determined within the prescribed period, and 
days for which payment is. made by a third 
party. In addition, we recognize in the calcula- 
tion days that are utilized by a Medicaid benefi- 
ciary who is eligible for Medicaid under a State 
plan approved under Title XIX through a man- 
aged care organization (MCO) or health mainte- 
nance organization (HMO). . However, in 
accordance with 42 CFR 4I2.106(bX4), a day 
does not count in the Medicare disproportionate 
share adjustment calculation If the patient was 
enfitled to both Medicare Part A and Medicaid 
on that day. Therefore, once the eligibility of the 
patient for Medicaid under a State plan ap- 
proved under title XIX has been verified, you 
must determine whether any of the days are 
dual entitlement days and, to the eictent that 
they are, subtract them from the other days in 
the calculatiori. 



Excluded Days 

Many States operate programs that include 
both State-only and Federal-State eligibility 
groups in an integrated program. For example, 
some States provide medical assistance to bene- 

©2GO0,CCH INCORPORATED 
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ficiaries of State-funded Income support pro- 
grams. These beneficiaries, however, are not 
elfeible for Medicaid under a State plan ap- 
proved, under Title XIX and, therefore, days 
utilized by these beneficiaries do not count in 
the Medicare disproportionate share adjustment 
calculation. If a hospital is unable to distinguish 
between Medicaid beneficiaries and oth^r medi- 
cal assistance beneficiaries, then it must contact 
the State for assistance in doing so, 

_ In addition, if a given patient day affects the 
level of MedicaidDSn payments to the hospital 
but thevpatient is not eligible for Medicaid 
\mder a State plan approved under Title XIX on 
that day, the day is not included in the Medi- 
care DSH calculation, 

^ It should be noted that the types of days 
discus^ above, are not necessarily the only 
types of excluded days. Please see the attached 
chart, which sumniarizes some, but not neces- 
sarily alt of the types of days to be excluded 
from (or included in) the Medicare DSH adjust- 
ment calculation. 

.To provide consistency in both coiiiponents of 
the calculation, any days that are ad d^d to the 



commmgled the types of otherwise ineligible 
days listed above with Medicaid Title XlXdays 
in the data transmitted to hospitals and/or in- 
termediaries. Although HCFA has decided to 
allow the hospitals to be held harmless for re- 
ceiving additional payments resulting from the 
erroneous inclusion of these types of otherwise 
ineligible days, this decision is not intended to 
hold hospitals harmless for any other aspect of 
the calculation of Medicare DSH payments or 
any other Medicare payments. 

Hospitals That Received Payments 
Reaecting the Erroneous Xnciiision of 
Days at Issue 

In practical terms this means that you are 
not to reopen any cost reports for cost reporting 
penods beginning before January 1, 2000 to 
disallow, the portions of Medicare DSH pay- 
ments attdbutabie to the erroneous inclusion of 
general assistance or other State-only health 
program, diarfty care, Medicaid DSH. and/or 
ineligible waiver or demonstration population 
days If the hospital received payments for those 
days based on those cost reports. If, prior to the 
issuance of this Program Memorandum, you re- 



upcutsl a settled cost report to disallow die por- 
tion of Medicare DSH payment attributable- to 
the inclusion of these types of days, reopen that 
cost report again and refund the amounts (in- 
cluding interest) collected. Do not, however, pay 
the hospitals interest on the amounts previously 
recouped as result of the disallowance. Further- 
more, on or after October 15, 1999, you are not 
to accept reopening requests for previously set- 
tled cost reports or amendments to previously 
submitted cost reports pertaining to the inclu- 
sion of these types of days in the Medicare DSH 
formula. 

For cost reporting periods beginning before 
January I, 2000, you are to continue to allow 
th^e types of days in the Medicare DSH calcu- 
lation for all open cost reports only ih accor- 
dance with the practice followed for the hospital 
at issue before October 15, 1999 (i.e., for open 
cost reports, you are to allow only those types of 
otherwise ineligible days that the hospital re- 
ceived payment for in previous cost reporting 
penods settled before October IS, 1999). For 
example, if, for a given hospital, a portion of 
Medicare DSH payment was. attributable to the 
erroneous Inclusion of general assistance days 
for only the out^f^State or HMO population in 
cost reports settled before October 15, 1999, you 
are to include the ineligible waiver days for only 
that population when settling open cost reports 
for cost reporting periods beginning before Janu- 
ary 1 2000. However, the actual number of 
general assistance and other State-only health 
program, charity cane, Medicaid DSH, and/or 
ineligible waiver or demonstration days, as well 
Bs Medicaid Title XIX days,, that you allow for 
the open cost reports must be supported by 

If 150,932 



Medicaid day count must also be added . to the 
total daycount, to the extent that, they have not 
been previously so added. 

Regardless of the type of allowable Medicaid 
day, the,h6spital bear? the btirden of proof and 
must verify with the State that the patient was 
eligible under one of the allowable categories 
during each-day of, the patient's stay. The hospi- 
tal is responsible for and must provide adequate 
documentation to substantiate the number of 
Medicaid days, claimed Days for patients that 
cannot be verified by State records = to have 
fallen within a period wherein the patient was 
eligible for Medicaid as described in this memo- 
randum cannot be counted 

HOLD HARMLESS FOR COST 
REPORTING PERIODS BEGINNING 
BEFORE JANUARY 1, 2000 

In^accordance with the hold harmless position 
Communicdted by HCFA on October IS,: 1999; 
for. cost reporting periods beginning before Janu- 
ary 1, 2000, you are not to disallow, within the 
parameters discussed below, the portion of 
Medicare DSH adjustment payments previously 
made to hospitals attributable to the erroneous 
inclusion of general assistance or other State- 
only health program, charity care, Medicaid 
DSH, and/or ineligible waiver or demonstration 
population days In the Medicaid days factor 
used in the Medicare DSH formula. This is 
consistent with HCFA's determination that hos- 
pitals and intermediaries relied, for the most 
part, on Medicaid days data obtained from 
State Medicaid agencies to compute Medicare 
DSH payments and that some of those agencies 
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audi table documentation -provided by the 
hospital. 

Hospitals That Did Not Receive Payments 
Reflecting the Erroneous Inclu&on of 
Days at Issue 

If a hospital did not receive any payment 
based on the erroneous Inclusion of general assis- 
tance or other State-only health program, char- 
ity care, Medicaid DSH, and/or . waiver or 
demonstration population days fdr cost reports 
that were settled before October 15, 1999, and 
the hospital neVer filed a jurisdictionally proper 
appeal to the Provider ReimburSiement Review 
Bokrd (PRRB) On this issue, you are not to pay 
the hospital based on the inclusion of these types 
of: days for any open cost reports' for cost report- 
ing periods beginning before January U 2000. 
Furthermore, on or after October 15, 1999, you 
are not to accept reopening requests for previ- 
ously settled cost reports or amendments to pre- 
viously submitted cost reports pertaining to the 
inclusion of these types pt days in the Medicare 
DSH formula, 

' If, for cost reporting periods beginning before 
January I, 2000, a Ivrepital that did not receive 



revision must be properly supported by ade- 
quate documentation provided. by. the hospital 
Do not reopen a cost rej^ort and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days if; on or 
after October 15, 1999, a hospital added the 
issue of the exclusion of these. types of days to a 
jurisdictionally proper appeal already pending 
before PRRB on other Medicare DSH issues or 
other unrelated issues. . 

You are to continue paying the Medicare 
DSH adjustment reflecting thi; inclusion gf gen- 
eral: assistance .or other State-only health pro^ 
gram, charity care, Medicaid . DSH, and/or 
waiver or demonstration population days-for all 
open cost reports for cost reporting, periods be- 
ginning before January 1, 20G0, to any hospital 
that, before October 15, 1999, filed a jurisdic- 
tionally proper appeal to the PRRB specifically 
for this issue on p/ievious/y settled cost reports. 

Finally, you are reminded that, if a hospital 
has filed a jurisdictionally proper appeal with 
respect to the HCFA 97-2 ruling.Andthp hospi- 
tal has otherwise received payment for the por- 
tion of Medicare DSH adjustment attributable 



tothe inclusion ot general assistance of otho- 
State^rily health pr(^rams, charity care, Medi- 
caid DSH,, and/or ineligible waiver or demon- 
stration population days based on its paid 
Medicaid days, include the^e types of mp&id 
days in the Medicare DSH formula when revis- 
ing the cost reports, affected by the HCFA 9^72 
appeal. . . ! i\'- 

The elective date for this Program^ Mem- 
orandum Of*M) is for cttst reporting periods 
beginning on or after January 1, 2000. 

The implementation. date for this PM is 
January 1. 3000. 

Funding is available through a Supple- 
mental Budget Request for costs required 
for implementation, 

PM may be discarded after Janiuary 31, 
2001, 

SPECIAL INSTRUCTIONS TO THE 
INTERMEDIARIES FOR PUBLISHING 
THE PM: The intermediaries -are requinnl 
to distribute the content of this PM to all 
the hospitals im mediately upon receipt of 
thePM. 

Attachment 



payments reflecting the erroneous inclusion of 
otherwise ineligible days filed a jurisdictionally 
proper appeal to the PREUS on the i^siie of the 
exclusion of these types' of d^ys from the Medi- 
. care DSH formula before October 15, 199^, re- 
open the cost report at issue and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days. If theare 
are any questions or concerns regarding- the 
qualifications for a' "jurisdictionally pr6per ap- 
peal", please. submit them in writing befbre ren- 
dering a decision in a specific case to Charles 
Booth, Director, Financiai Services Group, Of- 
fice of Financial Management, 7500 Security 
Boulevard, Location C3-14-16, Baltimore, Maty- 
iand 21244-1850* Where, for cost reporting peri- 
ods beginning before January 1, 2000, a hospital 
filed a jurisdictionaliy proper appeal to the 
PRRB on the issue of the. exclusion of these 
types of days from the. Medicare DSH formula 
on or after October 15, 1999, reopen the setfied 
cost report at issue and revise the Medicare 
DSH payment to reflect the indusion of these 
types of days as Medicaid days, but only if the 
hospital appealed, before Ctetober 15, 1999-, the 
denial of payment for the days in question in 
previous, cost reporting periods. The actual num- 
ber of these types of days, thai you use in this 
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TYPE OF DAY 

Oeneral Assistance Patient 
Days 



Other Stat^nly Health 
Ptijgiam Patient Days 

Charity Care Patient Days 



ActHal;l902(rX2)aiKi 
193t(b)Days 



Medicatul Optional Targeted 
Low Income Children 
(GHIP-reiated) Days 



Separate CHIP Days 



1915(c) Eligible Patient 
(the '^217" group) Days 



Retroactive Eligible Days 



Medicaid Managed Care 
Origanl^tion Days 



Medicaid DSH Days 



DESCRIPTION 

Days for patients covered under a Stat&^ly (or county- 
only) gen^ assistance program (whether or not any 
payment isavallable for health care services under the 
program). These patients are not Medicaid^Uffible 
under the State plan. ^-t^ngiwe 

Days for ^ents covered mider a State^nly health 
pr«^. T^ patients are not Medicjdd-eligibie unde^ 

C^ys for patients not eligible for Medicaid or any other - 
ti^intpar^p^er^a^^ 

by a ho^itei These patients are not Medicaid^iigible 
underthe State plan. -^mbimic 

*^'^^?2r?^^*^*^^^*^**^^f^'^tiatientsare 
l^dKraid^bie Mnder the Title XIX State plan uftder 
th^ aufhon^ of these proviaons, which is exehised by 

the State in the context of the approved State plan. 

^^^5u'^5?J?^?'^^'^^*^^*^'*UgibIeandwho 
in^t the defmiUon of "optional fergeted low income 
^dren under section 1905(aX2). the difference 
between these chiWren arid other Title XEX chUdreh is 
tt^enhanced F^EAP rate available to the State. Thes^ 

— *7 "d mi an* f uHy Mcdicald^gible mider the State 

plan. 

Days for patients who are eligible for benefits under a 
non^Medicaid State program fmnishing diiid health 
apstance to tangeted low income chUdren, These 
chjWrpn are, by definition, not Medicaid^Ugible under 
a:;AatepIan. 

Days for patients in the eligibiUtsr group under the 
btate plan for mtSviduals under a Home and 
CMnmumty Based Service 

individuals who TOuld be Medi^^d^igible if ^^^ 
ma medical mstitutioiu Under this spedal eligibiiitv 
group, tiiey are Medicaid^lii^ble undfer the State plan. 

^^^^ ^^^** ?*'^^^**^'"* ^ *^«*»*^d program 
at tje tone of service, but found retreactively eUgible 
for Medicaid benefits f-M- the days at issue. These 
patients are Medicaid-eligible undei^ the State plan! 

Days f^r patients who are elfeible for Medicaid under a 

an MGO for tteservioe. An MCO is the financing 

mechan^ for Medicaid benefits, and payment for the : 
service through the MCO does not affect efigibilily. 

Days for patients who are not eligible for Medicaid 
ben^its, but are considered in the calculation of 
Medicaid DSH payments by the State. Tliese patients 
arenotMedicaid^ligible. p^^enis 

SM^tiraes Medicaid State plans spe<^y that Medicaid 
^H paymentsare based upon a hospital's amount of 
^ty care or general assistance days. This/however 
W payment;; for those days, and does not mean 
tiiat tfie iMtient is eligible for Medicaid benefits or can 
be counted as such m the Medicare formula. 



BtlGIBJLE TITLE 
XIXDAY 

No, 



No; 



No. 



Yes, 



Yes. 



No, 



Yes, 



Yes. 



Yes. 



No. 
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by an official of tlie hospital and^ if dif- 
ferent, an official responsible for ad- 
ministering tlie residency program. 

(i) A listing, by specialty, of all resi- 
dents assigrned to tbe hospital and pro- 
viding services to the hospital during 
the cost reporting period, 

(ii) The name and social security 
number of each resident. 

(iii) The dates the resident is as- 
signed to the hospital. 

(iv) Tk^ dates the resident is assigned 
to other hospitals or other freestanding 
pp0.viders and any nonproyider setting 
duxing the cost reporting period, 

Cv) The . proportion of the total tim,e 
neGessi^^ry to fill a residency slot, that 
the resident is assigned to an area of 
the - hospital listed under paragraph 
(f)(lKii).of this section. 

(3) Pisgal intermediaries must verify 
thb correct count of residents, 

'^g) Indirect medical education payment 
fm: managed care enrottees. For portions 
of cost reporting periods occurring on 
or after January 1, 1998, a payment is 
made to a hospital for indirect medical 
education costs, a^ - determined under 
p^tragraph (e) of, thisi secfcion> for dis- 
chairges associated with, individuals 
who ar^ enrolled under a risk-sharing 
contract with an eligible organization 
under sectionlSlg of the Act or with a 
Mjedicare^Ohoipe : ; organization ujader. 
title 3^yiii, Part^.C of the Act during 
the period, according, to the applicable 
paynvent percentages described in 
§S,.41^^^6(cXl) throWli Xc){^) ot this sub- 
chapter. 

[6b FR 12741; Mar, 29, 1985; Redesigna;t^d at 56 
Fit :4»241,.'Aug. 30, 1991] 

EprroBJAL note: For Fedeeial RegisteiSl ci» 
tations affecttog S€12.ip5, see the List of Sec- 
tions ^Affected, which appears in the Finding 
Aids section of the printed voliime and on 
G©£1 Access. ^ ' 

JSfpi&cia^ ti^e^^ent: Hospitals 

of low*-mcome p3iS<ei|Lts« 

(a) General considerations. (1) The fac- 
tors considered in determining whether 
a Jiospital qualifies for a payment ad- 
jaatment include the number of beds,, 
taae. number. ^pati^Bt^^d'^ys, and the 
hO$pi'tetr^^teGaMonv ^ny .r-,;^' 
;.^i^.^^e ipimfe'er ofe^eds^vin a hospital 
is.5^d3igterl3ilfced ■ in v acfeordance with 



(ii) For purposes of this section, the 
number of patient days in a hospital 
includes only those days attributable 
to units or wards of the hospital pro- 
viding acute care services generally 
payable under the prospective payment 
system and excludes patient days asso- 
ciated with — 

(A) Beds in excluded distinct part 
hospital units; 

(B) Beds otherwise countable under, 
this section used for outpatient obser- 
vation services, skilled nursing swing- 
bed services, or ancillary labor/delivery 
services. This exclusion would not 
apply if a patient treated in an obser- 
vation bed is ultimately admitted for 
acute inpatient care, in which case the 
beds and days would be includiad in 
those counts; 

(O) Beds in a unit Or ward that, is not 
occupied.to provide a level of care.' that 
would be payable under the acute care 
hospital inpatieht prospective payment 
system at any time during the 3 pre- 
ceding months (the beds in the unit, or 
ward are to be excluded from the deter- 
niination of available bed days during 
the current month); and 

(D) Beds in a unit or ward that is oth-. 
erwlse occupied (to provide a leyel of 
care that would be payable .iJ^d^r the 
acute care hospital inpatient prospec- 
tive payment systom) that could hot be 
made available for inpatient occupancy 
within 24 hours f or 30 cdnsecutiye days. 

(iii) The hospital's location,, in. i?in 
urban or xural area, is detenpined in 
accordance with tlie definitions ir^! 
§4i2.6^f) pr;^41^. . \ l;; - 

(2)- iSie. payment adjustment is ap^ 
plied/to the hospitars X>&Q roYonue £of - 
inpatient operating costs, based oii- 
DRGr-adjusted, prospective payment 
rates for Inpatient operating, costs, ex- 
cluding- outlifer paynient%;jf<^ Ing^tt^ent^ 
oper.ating; coste imder-^ubpa^F bf t!^ 
part . a^^d . actional . ^^^jm^xi^< : tnade 
under the . provisions of f 413>i05, 

(b) Oeterrnination of. a jhcospital's (ii&T^ 
proportionate, patient perce7hiag:e~ (i) Gen- 
eral rvJ^e.A, hospitars disproportionate: 
patient percentage is deternained by 
adijlng thiB result^ c^f two computatit^hs 
an^ expressing that sum aa a :perceiafc: 

(S) "pirst computation: hEcderal. fiscal 
year. For each month of the Federal 
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fiscal year in which the hospital's cost 
reporting period begins, OMS— 

(i) Determines the number of patient 
days that-- 

<A) Are associated with discharges 
occurring during each month; and 

(B) Are furnished to patients who 
during that month were entitled to 
both Medicare part A and SSI, exclud- 
ing those patients who received only 
State supplementation; 

(ii) Adds the results for the whole pe. 
riod;and 

(iii) Divides the number determined 
under paragraph (b)(2Kil) of this sec- 
tion by the total number of patient 
days that— 

(A) Are associated with, discharges 
that occitr during that period; and 

<B) Are furnished to patients ehiiitled 
to Medicare Part A, . .. 

(3) First computation: Cost reporting pe- 
riod. If a hospital prefers that CMS use 
its cost reporting- period instead o| the 
Federal fiscal :?ear, it niust furnish to 
CMS, through, its intermediary, a Vftrit- 
ten request including the ^hospital's 
name, provider, number, and cost re- 
porting period end ^teV This exception 
will be performed once per hospital per 
cost reporting period, and tiie resulting- 
percentage becontes the hospital V Offi- 
cial Medicare, Part A/SSI percentage 
for that period. . 

(4) Secoiid compuiaUon. Th4 fiscal 
intermediary determines, for the same 
cost reporting period/used for the first 
computation, the nuniber of tte hos- 
pital's patient days of service for i^hixih 
patients were eligible for Medicaid but 
not entitled to Medicare Fart A^ and 
divides that nuinber by the total nuhx- 
ber of patient days in th^e same period. 
For purposes 6f this second campiita^ 
tion, the following requirements arp^lK 
(i> For pdrpo^es of this Computation, 
a patient is deemed eligiljle for Med- 
icaid on a given day only if the paUent 
is eligible for inpatient hospital serv- 
ices under an approved State Medicaid 
plan or under a waiver authorised 
under section 3;p5(a)(3)' of. the' A^t- oh . 
that day, regardless ^0f whether par- 
ticular items or servtees W€^^s covered- 
or patid urider the State plan or the^au- 
thari2ed wai^^er, 

(ii) Effective with discharges occur- 
ring on or after January 20, 2000, for 
purposes of counting days under para- 



42 CFR Ch. IV (lt)^I-04 Ediflon) 

g^raph (b)(4)(i) of this section, hospitals 
may include all days attributable to 
populations eligible for Title XXX 
matching payments through a; waiver 
approved under section 1115 of the So- 
cial Security Act, 

(iii) The hospital has the burden of 
furnishing data adequate to prove ejigi^ 
bility for each Medicaid patient day 
claimed under this paragrraph, and of 
verifying with the State: that a patient 
was eligible for Medicaid during ^ach 
claimed patient hospital day, . 

(5) Disproportionate patient percentage: 
The intermediary adds the results of 
the &^t computation made und^r ei- 
ther paragraph. (bX2) or (b)(3> of this 
section and the second computatidn 
made under paragraph (b)(4) of this sec- 
tion and expresses that sum as a per- 
centage. This is the : hospital*^ dis- 
proportionate patient percentag'e, and 
is used in para^-raph (o) of this section, 
{c) Criteria for ciassiflcation^: A^ hos- 
pital is classified as a ^'disipropbrtlbnate 
share" hospital un5ier any of the: fbi- 
lowijig clreumstanoes: 

(1) The. hbspitars disproportionate 
patient percentage, as detewiuned 
under paragraph <b)(5) of this section, 
is. at least eqvLoX to one of the^ fol- 
lowing: '.} 

(i) 15 percent, if the hospital is lo- 
cated in ah urban area,' and has^ 100 '^r 
more beds, or is located in a miai area 
arid has 500 or more beds. 

(ii) 30 percent for, discharges occur- 
ring bSfor^ April 1, 22001; and 15 pejbeht 
for dischargres. occurring oh af alter 
April 1, 2001, tf the hospital i^ located 
in a rural area and either Jias mo^je 
than 100 beds and fewer than 500 beds or 
is classified as a ^oiei cotniiiunity hos- 
pital Tind0r§412;^i ^ " ' 
: (iii) 40 percent fe^ dischaigejS: ifefi^e 
April 1, 2001, and 16 percent: for?- dte-. 
charg-es occurring on or after April 1, 
2001r if the hospital is located ii^^^£5h^ 
urban airea and hais fewer thafi lOO beds, 
(iv) 46 percent for discharges before 
April 1, 2001, and 15 percent -fer. (Hs- 
cha^^pes 'OGcurring^ :on or aft^- Aprii^-lv 
2061, if^ me hospital! is^ Ibcated in a rur^l^ 
ar-^a and has 100^ ijr fewer beds. t ' * 
(2) The hospital is located in . ah 
urban area, has 100 or more beds^^iand 
can demons tratev that, during its^ cost 
reporting peribd, more than 30 percent 
of its net inpatient care revenues. are 
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Hcaltli Care Ftnandns 
Adininistratioii r 

Medicare Medicaid sOilP lAZko*. t~^^ """ 



«emonstoS™'*^«w 



FACT SHEET 



Nam« of Section tiis Oemonstrntions TenhCare 

Date Proposal Submitted! June 16, 19^3 

:Oate Proposal Approved: November is, i993 
bate Implemented: Januaiy 1, 1994 
SUMMARY 

reached, tbose In the mandSX iK^JE *^*^ •"'"'*»»• If the cap fe 
continue to be enm^fe^^S^^a? «"? uninsurable groups will 
te limited. AH enmltees aTLe^ed hT^^S^*^"^ uninsured groups vSh 

is about 1.3 mlfllon. oiganizaWons (HMOs), Currant enrollment 

EUGIBZLTTY 

Three distinct groups^sre oflfered coverage: 

• , Persons who are not eligible - either dlrerHv «r «« -. 
/employer^sponsored or govemmentiS^ hlL^^^^^ «»«•«" 

1993, While enrollment will notTSSSKr An? "'^^ ^^ ^"'Maroh 1, 

, for Medicaid or the uninsurable ^e^« ^S***^?. «*"^n«y eBgrWe 
number of uninsured serveTain2»KimiSl n^"^^^^^ ""^^ «•"» ^^ 

I previously uninsured Indlvlduaterrbout sJj OoV p^ ^"'^ 

^ open to uninsured chlldran and uSSbfi ' ^""'""'^nt is cun^ntly 

ftgNEFXT PACKAGE 



l%-7/wwJicfiLgov/medicai<i/l us/tafecttem 



X cuiuctf ef yeiieai) 






^ 



'd^e?:S^^6¥?!P^'%F«*SSHftt-2 Filed 04/05/2^6, Page 1 5 of|j^2.f4 
A standard b««fltp«*a9e Is p^vlded by nagged «« oniartzaBpn. (MCOs^^ 

ENROLtMENT/DISEHR01.LMENT PROCESS 

'"^ps«<leemedMeaicald-ellgible are enrolled fcr^ \_^ 

uninsured group are enrolled for a i^^l-^^A^ \- ^^' ^'^^ ^ *he 
pay their p?emlSm^ ^®^' ''®'^®^ ^^ '^"9 «« «^^y continue to 

l^ta^g^i'^^^n^S^^^^^^ 

provide behavioral health sendees to thrrS^S^T ^Hl® ^"^ ®"°« *«« 

Long term care IS not Included In the managed care plan. 
DEUyERY SYSTEM 

Services ft)r<a»lldren's Plan enrollees frfiiMr*.n In cfe#.^ ^ .. 

QUAUTY Assurance 
cost-sharing 

Ail adults and children with Incomes above lOO oeir«nh of **,« c ^ . « 



•"— »«. iSSi-TSCS.-SSSSS' 



te^'jywwwJic&,gov/iiiedicaid^lU5/tnfecthJm 

4/24/2no? 
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Deductibles are on a graduated scale, but none are reaulred for m,„w«.^ 



Cost-sharing expenditures are limited by annual out-of-obck^ mavim,.«,e ^ 
$1,250 per indlvlduairfemlly, ecduding pnemlum paymente\ "maximums of 

TENNCARE PARTNERS PROGRAM 

iSiJSf* ''"-?^ ^' ^^^' ^ P^"* 0^ tfie TennCare section ills 
h!2£r^**°!i*'"'^^ *^ Tenncare Partners Pix>gram^d^iLhaviri«,i 
health and substance abuse seMces to a« TerinSe SroMSrouAh « 
camptete carve^oiit program. All mental health and sSn^Se^seJli^. 

aiglblllty and Coverage: Eligibility Is determined as cun^ntlv defined hv H,o 
Tenncare program; however, BHO ehrollees are dMdedNnto ^o «^..«w^ . 
..and Priortty partfdpants. The Basic benefit pa<£ge prot d£]^^^^^ 
So'^Stf S^^''"!*^ Prtortty package Is an ^S^u^T^^^''' 
provided to those Who are most severely III- "h"i services 

The 1.3 mflltoi) Basic participants are entitled to the basic service bsnefif 
pactege^for mentel health arid substance abcise serviS wSlfa^hT* 
offered by MCOs since TennCare was Implem^ted. ^ ^"^ 

Riority partidiaants are those who have been evaluated by the State and 
Wenttfled as5PMI. This group has traditionally been Siv^ by ttie§>Sunitv 
M^talHealth centers (CMHCs) who were con&ad:edl7*e%nn^e ^ 

M^^t f "^J*^' "^'* ^^ W^^' Reterdatldn Sn ffe J^n^ce basis 
All attempts have befen made t« preserve these existing provldW^aU^W^^' 

Oellvery System: BHOs contrad: with the State to provide services and «^h, 
monthly capitation payments for each enroHee. ""* '^'®'''® 

BHOs airrenay have the five State regional mental Institutions In their 
networi<s, although they are not required t» do so. In addSon oSS am ..«d 
as safety net provider. Both BHOsliave <»ntradBd Wtth aH CmhS! ^^ 

Coordination of care between the MCO and BHO is a contractual raaiii»m««f 



h%yAmwAoagov/jiiedicaid/ni5/laficth<m ^.^ 



*r . 
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provldens ai« in at 



Via the enrollees^ associated MGO whSfornvShS?!!!* to one of the two BHOs 

"PT^vfrfe r ^ Ou lU i i i t U iu ^6l y i ia J BHU S rtb^^ <^f 

changing MCOsatthe annual change enmllraeftt pS!^ — ' 

10/20/00 

€?ontact: 

Clarice Cagey, 410-786-7700 or E-mail ^gey^ij^^ggj,. 

jbmei Privacy Policy I Egfiabi^iljfitet jfife^j^ooessibllij 




li%://ww.iicfe.gov/Qiedicai<V1115/tafecLlitm 
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Methodist Healthcare - Memphis Hospitals 
FYE199» 



Reimbursement Impact of DSH (Medicaid Days) 

PerNPR 

Total IWedlcaid Days 55 g^g 

Total DSH Reimbursement $ i7_3-j i '206 

Additional Medicaid Waiver Days g 229 

Revised Total Medicaid Days 64 074 

Revised Total DSH Reimbursement $ 19.609,'422 

Additional Reimbursement $ 2,298,216 
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Twelfth Hooi 



VERVILLE PC 



ATTORNEYS AT LAW 
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1875 Eye Street, NW 
Washington, DC 20006-5409 
Phone: (202) 466-6550 
Fax: (202) 785-1756 
www.ppsv.com 



MARY SUSAN PHILP 
(202) 872-6735 
Siisan.Philp@ppsv.coni 



January 26, 2006 



VIA FEDERAL EXPRESS 

Suzanne Cochran, Esq., Chairperson 
Provider Reimbursement Review Board 
2520 Lord Baltimore Drive, Suite L 
Baltimore, MD 21244-2670 

Re: REQUEST FOR EXPEDITED JUDICIAL REVIEW 

Methodist Hospitals of Memphis; 

Provider No. 44-0049; 

FYE December 31, 1999; 

PRRB Case No. 04-0110 

Dear Ms. Cochran: 

The Provider, Methodist Hospitals of Memphis ("Provider"), hereby requests that the 
Board grant expedited judicial review ("EJR") as to the disproportionate share hospital ("DSH") 
payment (Section 1 115 waiver days) issue in the above appeal pursuant to Section 1878(0(1) of 
the Social Security Act ("the Act"). 

As discussed below, EJR should be granted because the Provider challenges the policy of 
the Secretary of Health and Human Services ("the Secretary") and the Centers for Medicare and 
Medicaid Services ("CMS") which excludes Section 1 1 15 waiver days from the DSH payment 
calculation for patient discharges prior to January 20, 2000. That policy was reflected in the 
determination of the Provider's intermediary in this appeal and was the subject of fomial CMS 
pronouncements, including Program Memorandum A-99-62, which, subject to very limited 
exceptions, indicated that Section 1 1 15 waiver days should be excluded from the DSH calcu- 
lation.^ In addition, on January 20, 2000, CMS issued a regulation that instructed intermediaries 
to include Section 1115 waiver days in the DSH calculation, but only prospectively. 42 C.F.R. 
§412.106(b)(4)(ii).^ This CMS policy and the regulation violate the Medicare statute. 42 
U.S.C. § 1395ww(d). 



A copy of Program Memorandum A-99-62 is attached as Exhibit 1. 
^ A copy of 42 G.F.R. § 412.106(b)(4)(ii) is attached as Exhibit 2. 
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Because the Board lacks the authority to decide questions involving the validity of a 
Medicare regulation or controUing CMS policy, EJR is appropriate. Furthermore, the Board has 
previously determined that it was without authority to decide the precise legal question raised in 
the present appeal and granted EJR in at least two cases. Specifically, the Board granted the 
providers' request for EJR in the Oregon Waiver Days Group Appeal, PRRB Case No. 00- 
3891G, and in the Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1 162G. 
Both cases involved the validity of CMS 's policy of excluding Section 1115 waiver days from 
the DSH calculation, and, in fact, the latter case involved the same State Medicaid program 
waiver that is at issue here. The Provider requests that the Board follow its determination in 
these cases and grant EJR in the instant case, 

L FACTUAL AND LEGAL BACKGROUND 

A. Medicare DSH Calculation 

Since 1983, the Medicare program has paid most hospitals for Uie operating costs 
of inpatient hospital services under a prospective payment system ("PPS"), 42 U.S.C. 
§ 1395ww(d)(l)-(5); 42 C.F,R. Part 412. Under PPS, Medicare pays hospitals a standardized 
amount per case subject to certain payment adjustments. W. A hospital that serves a dispro- 
portionate share of low-income patients, or a DSH, is also entitled to an upward adjustment to 
the Medicare PPS payments. See 42 U.S.C. § 1395ww(d)(5)(F). 

The amount of the Medicare DSH payment due to a hospital is determined, in part, by its 
"disproportionate patient percentage" ("DSH patient percentage*'), which is a proxy for the 
Provider's utilization by low-income patients. See 42 U.S.C. § 1395ww(d)(5)(F)(v), The DSH 
patient percentage is defined as the sttm of two fractions expressed as percentages. 42 U.S.C. 
§ 1395ww(d)(5)(F)(vi). One of these fractions is conmionly known as the Medicaid percentage. 
The numerator of the fraction used to compute the Medicaid percentage consists of the number 
of the Provider's patient days attributable to patients who were "eligible for medical assistance 
under a State plan approved under Title XIX, but who were not entitled to benefits under Part A 
of [Medicare]." 42 US.C. § 1395ww(d)(5)(F)(vi)(II). 

B. Section 1115 Waiver Provision and TennCare 

Section 1 1 1 5 of the Act allows the Secretary to approve State research and demonstration 
projects that promote the objectives of the Title XDC Medicaid program, 42 US.C, § 1315. 
Section 1 1 15(a)(1) authorizes the Secretary to waive the requirements of section 1902 of the 
Act, which contains Medicaid State plan requirements, including requirements as to eligible 
populations. 42 U.S.C. § 1315(a)(1). Section 1115(a)(2)(A) allows a State to receive federal 
matching for medical assistance, including medical assistance provided to expanded eligibility 
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populations, for which the State would not ordinarily be entitled to receive federal matching. 42 
U.S.a§ 1315(a)(2). 

Under some Section 1115 waivers, the State furnishes medical assistance to a population 
that otherwise could have been made eligible for Medicaid; under others, the State furnishes 
medical assistance to expanded eligibility populations that could not otherwise have been made 
eligible for Medicaid, As stated by the Secretary, "the statute allows for the expansion popu- 
lations to be treated as Medicaid beneficiaries." 65 Fed Reg. 3137 (Jan. 20, 2000), 

The State of Tennessee first received approval for its Section 1115 demonstration project, 
called TennCare, on November 19, 1993, On January 1, 1994, Tennessee became the first state 
to move its Medicaid program enroUees to a statewide demonstration project. In addition to 
Medicaid eligible persons, TennCare offered coverage to expansion populations of uninsured and 
uninsurable persons, regardless of income, who would not have been eligible for Medicaid under 
the program as it existed prior to the waiver/ 

C. CMS Treatment of Section 1115 Waiver Davs Under DSH 

Until early 2000, the Medicare regulations did not specifically address the treatment of 
Section 1 1 15 waiver days under DSH. See 42 C,F,R, § 412.106 (1999)- In 1999, however, CMS 
issued Program Memorandum A-99-62.'^ This memorandum iostructed intermediaries, within 
certain parameters, to allow the inclusion of "ineligible waiver or demonstration population 
days," but only to the extent that the intemiediaries had previously allowed their inclusion, i,e*, 
allowuig hospitals which had previously received payment for such days to be held harmless. To 
the extent that the very narrow parameters of Program Memorandum A-99-62 were not met, 
however. Section 1115 waiver days were excluded from the DSH calculation. 

On January 20, 2000, CMS issued an "interim final rule with comment period" to address 
the treatment under DSH of Section 1115 waiver days. 65 Fed. Reg. 3 136 (Jan. 20, 2000). 
Through this interim final riile, CMS established that, ^Segtive >yith di^chai^ges OGCurring on or 
after January 20, 2000, hospitals may include the patient days of all populations eligible for Title 
XIX matching payments through a State's Section 1115 waiver in calculating the Medicare DSH 
adjustment 65 Fed. Reg, 3136-37; 65 Fed, Reg. 47086. The implementing regulation states: 

Effective with discharges occurring on or after January 20, 2000, for purposes of 
counting days under paragraph (b)(4)(i) of this section, hospitals may include all days 
attributable to populations eligible for Title XDC matching payments through a waiver 
approved under section 1 1 15 of the Social Security Act. 



^ Exhibit 3 (Tennessee Statewide Health Refonn Demonstration Fact Sheet), 

^ "Clarification of Allowable Medicaid Days in the Medicare Disproportionate Share Hospital (DSH) Adjustment 

Calculation," Program Memorandum A-99-62 (Dec. 1, 1999). 
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42C.KR. §412.106(bX4)(ii). Thus, CMS's new policy allowing the inclusion of Section 1115 
waiver days in the DSH calculation was effective for discharges occurring on or after January 20, 
2000, but not with respect to discharges occurring prior to that date. 

D, Provider's Position 

The Provider contends that the plain language of the Act requires the inclusion in the 
DSH calculation of all Section 1115 waiver days. As noted above, the statute provides that the 
numerator of the DSH Medicaid fraction include days for patients who were "eligible for 
medical assistance under a State Plan approved under Title XIX." 42 U.S,C, § 1395ww(d)(5) 
(F)(vi)(II). Thus, the DSH calculation should clearly include all patients who were eligible for 
medical assistance under a Medicaid iState Plan implemented through a Section 1115 waiver, 
including patients in expansion populations. Therefore, CMS 's policy of excluding Section 1115 
waiver days from the DSH calculation prior to January 20, 2000, as reflected in Program 
Memorandum A-99-62 and CMS regulations at 42 C.F.R. § 412,106(b)(4)(ii), violates the Act 
and is invalid. 

During the fiscal year at issue in this appeal, the Provider provided services to patients 
who were eligible for Medicaid payment under the TennCare program. When the intermediary 
determined the amount of the Provider's DSH payment, it excluded days attributable to patients 
covered under the Section 1115 waiver. Therefore, the Provider has been under-reimbursed as a 
result of the intermediary's application of the invalid CMS policy. Attached as Exhibit 4 is a 
calculation of the estimated reimbursement impact of the intermediary's exclusion of the Section 
1115 waiver days, based on the information currently available to the Provider. 

IL THE BOARD SHOULD GRANT EJR 

Under Section 1878(f)(1) of the Act, 42 U.S.C. § 1395oo(f)(l), the Board may grant EJR 
as to an intermediary determination that involves a question of the validity of a law, regulation, 
or contolling CMS policy which the Board lacks authority to decide; See also 42 CFR. 
§ 405.1842; As discussed above, this appeal involves the Provider's challenge to CMS's policy, 
as reflected in CMS pronouncements and regulations, that excluded Section 1115 waiver days 
from the DSH calculation prior to January 20, 2000; this matter is, therefore, properly the subject 
of EJR. 

We note that the Board has previously granted EJR in at least two cases that also 
involved the vaUdity of CMS 's policy regardmg Section 1115 waiver days. First, EJR was 
granted in the Oregon Waiver Days Group Appeal, PRRB Case No, 00-3891G. That case 
subsequently came before the United States Court of Appeals for the Ninth Circuit, which last 
year ruled that Section 1115 waiver days must be included in the Medicaid fraction of the DSH 
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calculation. Portland Adventist Medical Center v. Thompson , Medicare and Medicaid Guide 
(CCH) T[ 301 ,592 (9* Cir. Mar. 2, 2005). 

Second the Board also granted EJR in a case involving TennCare program waiver days. 
Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1162G. The federal distnct 
court for the District of Columbia recently ruled in favor of the Tennessee hospitals m that case, 
finding that the TennCare waiver days should be included in the DSH calculation. CookeviUe 
Regional Medical Center, et al. v. Thompson, Civil Action No. 04-1053 (D.D.C. Oct. 28, 2005), 
appeal docketed. No. 05-5495 (D.C. Cir. Jan. 5, 2006). 

The situation presented here is identical to that involved in these previous appeals. 
Accordingly, the same result should apply here, and the Board should grant the Provider's 
request for EJR. 

Fmally, we note that this appeal involves only a legal issue, Le,, the validity of a CMS 
regulation and policy. • There are no factiial issues in dispute. Furthermore, the Board has 
jurisdiction in this appeal. 

For the foregoing reasons, the Provider requests that the Board grant EJR as to the 
Provider's challenge to the exclusion of Section 1115 waiver days from the DSH calculation. 

Sincerely, 




Mary Susan Philp 



Encloisures 



Cg (w/enc): Gary Gerber, TdSpan Health Services (via Federal Express) 
Wilson Leong, Blue Cross Blue Shield Association 
Michael Nesbit 

Cc (w/o enc): Lisa Ogilvie (via facsimile) 
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services furnished to program beneficiaries dur- 
ing the reporting period (from intermediary 
records)- For final settlement^ report on line 
25.01 the amount on line 5.99 of Worlistteet 
M'5. 

Line -2'6^-Enter the total amount due to/from 
the program (lines 24 minus line 25). Transfer 
this amount to Worksheet S, Part 11, column 3^ 
line 9. 

Line 27 — Enter the program reimbursement ef- 
fect of protested items. The reimbursement ef- 
fect of the nonallowable items is estimated by 
applying reasonable methodology which closely 
approximates the actual effect of the item as if 
it had been determined through the normal cost 
finding process. (See § 115.2.) A schedule show- 
ing the supporting details and computations 
must be attached. 
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3666. WORKSHEET M-5 - ANALYSIS OF 
PAYMENTS TO HOSPITAL-BASED RHC/ 
FQHC SERVICES RENDERED TO 
PROGRAM BENEFICIARIES 

Complete this worksheet for Medicare interim 
payments only. If you have more than one hos- 
pital-based RHC/FQHC, complete a separate 
worksheet for each facility. 

Complete the identifying information on lines 1 
through 4. The remainder of the worksheet is 
completed by your fiscal intennediary. 

Line Descriptions 

Line 1 — Enter the total program interim pay- 
nfients paid to the outpatient rehabilitation pro- 
vider. The amount entered reflects the sum of 
all interim payments paid oh Individual bills 
(net of adjustment bills) for services rendered in 
this cost reporting period. The amount entered 
includes amounts withheld from the compo- 
nent's interim payments due to an offset against 
overpayments to the component applicable to 
prior cost reporting periods. It does not include 



any retroactive lump sum adjustment amounts 
based on a subsequent revision of the interim 
rate, or tentative or net settlement amounts, nor 
does it include interim payments payable. 

Line 2 — Enter the total program interim pay- 
ments payable on individual bills. Since the cost 
in the cost report is on an accrual basis, this line 
represents the amount of services rendered in 
the cost reporting period, but not paid as of the 
end of the cost reporting period. It does not 
include payments reported on line 1. 

Line 3 — Enter the amount of each retroactive 
lurnp sum adjustment and the applicable date. 

Line 4 — Tnansfer the total interim payments to 
the title XVIII Worksheet M-3, line 25. 

DO NOT COMPLETE THE REMAINDER 
OF WORKSHEET M-5, LINES S THROUGH 
7 ARE FOR INTERMEDIARY USE ONLY. 

Line 5— Ltst separately each tentative settle- 
ment payment after desk review together with 
the date of payment. If the cost report is re- 
opened after the Notice of Program Reimburse- 
ment (NPR) has been issued, report all 
settlement payments prior to the current re- 
opening settlenient on line S, 

Line 5—Enter the net settlement amount (bal- 
ance due to the provider or balance due to the 
program) for the NPR, or, if this settlement is 
after a reopening of the NPR, for this reopening, 

NOTE: On lines 3, S, and 6, when an amount is 
due from the provider to the program, shoiy the 
amount and date on which the provider agrees 
to the amount of repayment, even though total 
repayment is not accomplished until a later 
date. 

Line 7 — Enter the sum of the amounts on lines 
4, 5.99, and 6 in column 2, The amount in 
column 2 must equal the amount on Worksheet 
M-3, line 26. 
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OF 150,932] Medicaid Days in Medicare DSHs. 

Program Memorandum, HCFA-Pub. 60A, No. A-99-62, December 1, 1999. 
Medicare: Disproportionate Share Hospitals 

Prospective payment system — Disproportionate share hospitals^Calculating Medicaid 

days,^-Olculation of Medicaid days in Medicare disproportionate share hospitals (DSHs) depends 
on whether fhe patient, not the hospital is eligible for Medicaid, A Medicaid day is applicable for 
days the patient is eligible for Medicaid even if Medicaid did not make payment for any services, A 
day does not count against the Medicare DSH adjustment if the same day is also a Medicaid day. 
Certain errors made by hospitals in counting for DSH adjustments will be held harmless prior to Jan. 
1,2000. 

See If 4260. 
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IText of JMemorandum] 
SUBJECT: Clarification of Allowable 
Medicaid Days in the Medicare Dispropor- 
tionate Share Hospital (DSH) Adjustment 
Calculation^ACTION 

A review of practices and policies regarding 
Medicare disproportionate share payment deter- 
minations led HCFA to conclude that it is neces- 
sary to eiarify the definition of eligible Medicaid 
days in Medicare disproportionate share policy 
and communicate this information to fiscal in- 
termediaries, hospitals, Medicaid State agencies, 
and Medicaid managed care organizations. This 
clarification applies to cost reportmgpenods 
beginning on or after January I, ^000. The 
purpose of this memorandum is to address those 
details that may need clarification and also to 
communicate the hold harmless position for cost 
reporting periods beginning before January h 
2000. A similar memorandum will be sent to the 
Medicaid State agencies. 
GLARIFICATION FQRCOST 

REPORTING PERIODS BEOINNING 
ON OR AFTER JANUARY 1, 2000 

Background 

Under section 1886(dX5)(F) of the Social Se- 
curity Act, the Medicare disproportionate share 
patient percentage is made up of two computa- 
tions. The first computation includes patient 
days that were furnished to patients whordLU"- 
ing a given month, were entitled to both Medi- 
care Part A and Supplemental Security Income 
(SSI) (excluding State supplementation). This 
number is divided by. the number of covered 
patient days utilized by patients/ under Medi^ 
care Part A for that same period. The. second 
cdmputatlon includes patient days associated 
with beneficiaries who were eligible for medical 
assistance (Medicaid) under a State plan ap- 
proved under Title XIX but who were not en ti- 
tled to Medicare Part A. (See 42 CFR 
412 106(b)(4).) This number is divided by the 
total number of patient days for that same 
period. 
Included Days 

In calculating the number of Medicaid days, 
the hospital must determine whether the patient 
was eligible for Medicaid under a State plan 
approved under Title XIX on the day of service. 
If the patient was so eligible, the day counts m 
the Medicare disproportionate share adjustment 
calculation. The statutory formula for "Medi- 
caid days'" reflects several key concepts. Fii^t, 
the focus is 6n the patient's eligibility for Medi- 
caid benefits as determined by the State, not the 
bospUaVs "eligibility" for some form of Medi- 
caid payment. Second, the focus is on the pa- 
fienf s eligibility for mecf/ca/ assistance under an 
approved Title XIX State plan, not the pa- 
tient's eligibility for general assistance under a 

^ 150,932 



StateK>nly program. Third, the focus is on eligi- 
bility ior medical assistance under an approved 
Title XIX State plan, not medical assistance 
under a State-only program or other program. 
Thus for a day to be counted, the patient must 
be eligible on that day for medical assistance 
benefits under the Federal-State cooperative 
program known as Medicaid ( under an ap- 
proved Title XIX State plan). In other words, 
for purposes of the Medicare disproportionate 
share adjustment calculation, the term "Medi- 
caid days" refers to days oil which the patient is 
eligible for medical assistance benefits under an 
approved Title XIX State plan. The term 
"Medicaid days" does not refer to all days that 
have some relation to the Medicaid program, 
through a matching payment or otherwise; if a 
patient is noit eligible for medical assistance 
benefits under an approved Title XIX State 
plan the patient day cannot become a Medi- 
caid day" simply by virtue of some other associ- 
ation with the Medicaid program. 

HCFAPub. 60A 

Medicaid days, for purposes of the Medi<^e 
disproportionate share adjustment calculation, 
include all days during which a patient is eligi- 
ble under a State plan approved under Title 
XIX, for Medicaid benefits, even if Medicaid 
did not make payment for any services. Thus, 
Medicaid days include, but are not limited to, 
days that are determined to be medically neces- 
sary but for which payment is denied by Medi- 
caid because the provider did not bill timely, 
days that are beyond the number of days for 
which a State will pay, days that are utilised by 
a Medicaid beneficiary prior to an admission 
approval but tor which a valid enrollment is 
determined within the prescribed period, Apd 
days for which payment is, made by a third 
party. In addition, we recognize in the calcula- 
tion days that are utilized by a Medicaid benefi- 
ciary who is eligible for Medicaid under a State 
plan approved under Title XIX through a man- 
aged care organization (MCO) or health mainte- 
nance organization (HMO). However in 
accordance with 42 CFR 412.106(b)(4), a day 
does not count in the Medicare disproportionate 
share adjustment calculation if the patient was 
entitled to both Medicare Part A and Medicaid 
on ^hat day. Therefore, once the eligibility of the 
patient for Medicaid under a State plan ap- 
proved under Title XIX has been verified, you 
must determine whether any of the days are 
dual entitlement days and, to the extent that 
they are, subtract them fron:i the other days in 
the calculation. 



Excluded Days 

Many States operate programs that include 
both State-only and Federal-State eligibility 
groups in an integrated program. For example, 
some States provide medical assistance to ben^ 
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ficiaries of State-funded income support pro- 
grams. These beneficiaries, however, are not 
eligible for Medicaid under a State plan ap- 
proved under Title XIX, and, therefore, days 
utilized by these beneficiaries do not count in 
the Medicare disproportionate share adjustment 
calculation. If a hospital is unable to distinguish 
between Medicaid beneficiaries and other medi- 
cal assistance beneficiaries, then it must contact 
the State for assistance in doing so. 

In addition, if a given patient day affects the 
level of Med/ca/d DSH payments to the hospital 
but the patient is not eligible for Medicaid 
under a State plan approved under Title XIX on 
that day, the day is not included in the Medi- 
care DSH calculation. 

It should be noted that the types of days 
discussed above are not necessarily the only 
types of excluded days. Please see the attached 
chart, which summarfefes some, but not neces- 
sarily all, of the- types of days to be excluded 
from (or included in) the Medicare DSH adjust- 
ment calculation. 

To provide consistency in both components of 
the calculation, any days that are added to the 
Medicaid day count must also be added to the 
total day. count, to the extent that they have not 
been previously so added. 

Regardless of the type of allowable Medicaid 
day, the, hospital bears the burden of proof and 
must verify with the State that the patient was 
eligible under one of the allowable categories 
during each day of the patient's stay. The hospi- 
tal is responsible for and must provide adequate 
documentation to substantiate the number of 
Medicaid days claimed. Days for patients that 
cannot be verified by State records to have 
fallen within a period wherein the patient was 
eligibly for Medicaid as described in this memo 
randum cannot be counted. 

HOLD HARMLESS FOR COST 
REPORTING PERIODS BEGINNING 
BEFORE JANUARY 1,2000 

In accprdande with the hold harmless position 
communicated by HCFA on October IS, 1999^ 
for. cost reporting periods beginning before Janu- 
ary 1. 2000^ you are not to disallow, within the 
parameters discussed below, . the portion of 
Medicare DSH adjustment payments previously 
made to hospitals attributable to the erroneous 
inclusion of general assistance or other State- 
only health program, charity care, Medicaid 
DSH, and/or ineligible waiver or demonstration 
population days in the Medicaid days factor 
used in the Medicare DSH formula. This is 
consistent with HCFA's determination that hos- 
pitals and intermediaries relied, for the most 
part, on Medicaid days data obtained from 
State Medicaid agencies to compute Medicare 
DSH payments and that some of those agencies 
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commingled the types of otherwise ineligible 
days listed above with Medicaid Title XIX days 
in the data transmitted to hospitals and/or in- 
termediaries. Although HCFA has decided to 
allow the hospitals to be held harmless for re- 
ceiving additional payments resulting from the 
erroneous inclusion of these types of otherwise 
ineligible days, this decision is hot intended to 
hold hospitals harmless for any other aspect of 
the calculation of Medicare DSH payments or 
any other Medicare payments. 

Hospitals That Received Payments 
Reflecting tiie Erroneous Inclusion of 
Days at Issue 

In practical terms this means that you are 
not to reopen any cost reports for cost reporting 
periods beginning before January I, 2000 to 
disallow the portions of Medicare DSH pay- 
ments attributable to the erroneous inclusion of 
general assistance or other State-only health 
program, charity care, Medicaid DSH. and/or 
ineligible waiver or demonstration population 
days if the hospital received payments for those 
days based on those cost reports. If, prior to the 
issuance of this Program Memorandum, you re- 
opened a settled cost report to disallow the por- 
tion of Medicare DSH payment attributable to 
the inclusioh of these types of days, reopen that 
cost report, again and refund the amounts (in- 
cluding interest) collected. Do not, however, pay 
the hospitals- interest on the amounts previously 
recouped as result of the disallowance. Further 
more, on or after October IS. 1999, you are not 
to accept reopening requests for previously set- 
tled cost reports or aniendments to previously 
submitted cost reports pertaining to the inclu- 
siori of these types of days in the Medicare DSH 
formula. 

For cost reporting periods beginning before 
Janiiary 1, 2000, you are to continue to allow 
these types of datys in the Medicare DSH calcu- 
lation for all open cost reports only in accor- 
dance with the practice followed for the hospital 
at issue before October IS, 1999 (Le., for open 
cost reports, you are to allow only tho^ types of 
otherwise ineligible days that the hospital re- 
ceived payment for in previous cost reporting 
periods settled before October 15, 1^99), For 
example, if, for a given hospital, a portion of 
Medicare DSH payment was attributable to the 
erroneous inclusion of general assistance days 
for -only the out-of-State or HMO population in 
cost reports settled before October 15, 1999, you 
are to include the ineligible waiver days for only 
that population when settling open cost reports 
for cost reporting periods beginning before Janu- 
ary 1, 2000. However, the actual number of 
general assistance and other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration days, as well 
as Medicaid Title XIX days, that you allow for 
the open cost reports must be supported by 
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audit able documentation provided by the 
hospital, 

Hospitais That Did Not Receive Payments 
Rejecting the Erroneous Inclusion of 
Days at Issue 

If a hospital did not receive any payment 
based on the erroneous inclusion of general assis- 
tance or other State-only health program, char- 
ity care, Medicaid DSH, and/or waiver or 
demonstration population days for cost reports 
that were settled before October IS, 1999, and 
the hospital never filed a Jurisdictibnally proper 
appeal to the Provider Reimbursement Review 
Board (PRRB) on this issue, yoii are not to pay 
the hospital based on the inclusion of these types 
of days for any open cost reports for cost report- 
ing periods beginning before January l, 2000. 
Furthermore, on or after October 15, 1999, you 
are not to accept reopening requests for previ- 
ously settled cost reports or amendments to pre- 
viously submitted cost reports pertaining to the 
inclusion of these types gfc days in the Medicare 
DSH formula. 

If, for cost reporting periods beginning before 
January!, 2000, a hospital that did not receive 
payitiehts reflecting the erroneous inclusion of 
otherwise ineligible days filed a jurisdictlonally 
prppei"''appeal to the PRKB on the issue of the 
exclusion 6f these types of days from the Medi- 
care DSH formula before October 15, 1999, re- 
open the cost report at issue and revise the 
Medicaie DSH payment to reflect the inclusion 
of these types of days as Medicaid days. If there 
are any questions Or concerns regarding the 
quialificatiohs f6r a "jurisdidtionally proper ap- 
peal", please submit them in writing before ren- 
dering a decision iii a specific case to Charles 
Booth, Director, Financial Services Group, Of- 
fice of Financial Management, 7500 Security 
Boulevard; Location C3- 14-16, Baltimore, Maiyr 
land. 2 1244-1850, Where, for cost reporting peri- 
ods beginning before January 1, 2000, a hospital 
filed a jurisdictionally proper appeal ,to the 
PRRB on the issue of the. exclusion of these 
types of days from the. Medicare DSH formula 
on or after October 15, 1999, reopen the settled 
cost report at issue and revise the Medicare 
DSH payment to reflect the inclusion of these 
types of days as Medicaid days, but only if the 
hospital appealed, before October 15, 1999, the 
denial of payment for the days in question in 
previous .cost reporting periods. The actual num- 
ber of these types of days .that you use in this 



revision must be properly supported by ade- 
quate documentation provided by the hospital. 
Do not reopen a cost report and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days if, on or 
after October 15, 1999, a hospital added the 
issue of the exclusion of these types of days to a 
jurisdictionally proper appeal already pending 
before PRRB on other Medicare DSH issues or 
other unrelated issues* 

You are to continue paying the Medicare 
DSH adjustment reflecting tb^ inclusion of gen- 
eral assistance or other State-only health pro- 
grani, charity care, Medicaid DSH, and/or 
waiver or demonstration population days for all 
open cost reports for cost reporting periods be- 
ginning before January 1, 2000, to any hospital 
that, before October 15, 1999, filed a jurisdic- 
tionally proper appeal to the PRRB specifically 
for this issiie on pre wous/y settled cost reports. 

FinaUy, you are reminded that, if a hospital 
has filed a judsdictionally proper appeal with 
respect to the HCFA 97-2 ruling; and the hospi- 
tal has otherwise received payment for the por- 
tion of Medicare DSH adjustment attributable 
to -the inclusion of general assistance or other 
State-only health programs, charity care, Medi- 
caid DSH, and/or ineligible waiver or demon- 
stration population days based on its paid 
Medicaid days, include these types of unpaid 
days in the Medicare DSH formula when revis- 
ing the cost reports affected by the HCFA 97-2 
appeal. 

The effective date for this Prograni Mem- 
orandum (PM) is for cost reporting periods 
beginning on or after January 1, 2000. 

The implementation date for this PM is 
January 1, 2000. 

Funding is available through a Supple- 
mental Budget Request for costs required 
for implementation, 

PM may be discarded after January 31, 
2001. 

SPECIAL INSTRUCTIONS TO THE 
INTERMEDIARIES FOR PUBLISHING 
THE PM: The intermediaries are required 
to distribute the content of this PM to all 
the hospitals immediately upon receipt of 
thePM. 
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TYPE OF DAY 

General Assistance Patient 
Days 



Other StateOnly Health 
fVogram Patient Days 

Charity Care Patient Days 



Actual 1902(rX2) and 
19310) Days 



Medicaid Optional Taiigeted 
Low Income Children 
(CHlP-related) Days 



Separate CHIP Days 



1915(c) Eligible Patient 
(the "217" group) Days 



Retroactive Eligible Days 



Medicaid Managed Care 
Organization Days 



Medicaid DSH Days 



DESCRXPTION 

Days for patients covered under a State-only (or county- 
only) general assistance prckgratn (whether or not any 
payment is available for health care services under the 
program). These patients are not Medicaid-eligible 
under the State plan- 
Days for patients covered under a State-only health 
program. These patients are not Medicaid-eligible under 
the State plan. 

Days for patients not eligible for Medicaid or any other ' 
third-party payer, and claimed as uncompensate eare 
by a hospital. These patients are not Medicaid^iigible 
under the State plan. '' 

Days for patients eligible under a State plan based on a 
l902(rX2) or i93I(b>electron: These patients are 
Medicaid-eligible pnder Uiie Title XDC State pl^n under 
the authority of these provisions, which is exercised by 
tiie State in the context of tlie^approved State plan. 

Days for patients who are Title XlXneligible and who 
meet the definition of "optional targeted low iticome 
children" under section 1905(uX2). The difference 
between these children and other^Title XIX children is 
the enhanced FMAP rate available to the State. These ^ 
children are fully Medicaid-eligible under the State 
plan. 

Days for patients who are eligible for benefits under a 
non-Medicaid State program ftimishing child health 
assistance to targeted low-income children. These 
children are, by definition, not Medicaid-eligible under 
a State plan. 

Days for patients in the eligibility group under the 
State plan for individuals under a Home and 
CoEmnunity Based Services waiver. Tliis group includes 
individuals who would be Medicaid-eUgible if they were 
in a medical institution. Under this special eligibiii ty 
group, they are Medicaid-eligible under the State plan. 

Days for patients not enrolled in the Medicaid program 
at the time of service, but found retroactively eligible 
for Medicaid benefits for the days at issue. These 
patients are Medicaid-eligible under'the State planl 

Days for patients who are eligible for Medicaid under a 
State plan when the payment to the hospital £s; made by 
an MCO for theservice. An MCO is the financing - . 
mechanism for Medicaid benefits, iand payment for the 
service through the M(X) does not affect eligibility. 

Days for patients who are not eligible for Medicaid 
benefits, but are considered in the calculation of 
Medicaid DSH payments by the State. These patients 
are not Medicaid-eligible. 

Sometimes Medicaid State plans specify that Medicaid 
DSH payments are based upon a hospital's amount of 
charity care or general assistance days: Thisj however, 
is not "payment" for those days, and does not mean 
that the patient is eligible for Medicaid benefits or can 
be counted as such in the Medicare formula. 



ELIGIBLE TtTLE 
XIX DAY 

No. 



No, 



No. 



Yes. 



Yes. 



No, 



Yes. 



Yes. 



Yes. 



No. 
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by an official of the hospital and, if dif- 
ferent, an official responsible for ad- 
ministering the residency program. 

(i) A listing, by specialty, of all resi- 
dents assigned to the hospital and pro- 
viding services to the hospital during, 
the cost reporting period, 

(ii) The name and social security 
number of each resident. 

(iii) The dates the resident is as- 
signed to the hospital. 

(iv) The dates the. resident is assigned 
to other hospitals or other freestanding 
providers and any nonproyider setting 
during the cost reporting period. 

(v) The. proportion of the total time 
necess^ary to fill a residency slot that 
the resident is assigned to an area of 
the hospital listed under paragraph 
(f)(X)(ii).of this seetion- 

(3) Fispal intermediaries must verify 
the correct count of residents. 

ig) Indirect medical education payment 
far managed care enrotlees. For portions 
of cost reporting periods occurring on 
or after January 1, 1998, a payment is 
made to a hospital for indirect medical 
education costs, as deteripined under 
paragraph (e) of this section, for dis- 
charges associated with, individuals 
who are enrolled under a risk-sharing 
contract with an eligible organi2jation 
under section -187§:Qf the Act or with a 
Medicare+Choice organization under, 
title xyni, PartvC of the. Act during 
the period, according, to the applicable 
payment percentages described in 
§§ 413.76(c)(1) throijgh .(c)(5) of this sub- 
chapter. 

[50 FR 12741, Mar, 29, JL985, Redesignated at 56 
PR 43241, Aug. 30, 1991] 

EprroRiAL NOTfi: For S^ederal Begisteb ci- 
tations stffectiiig §412.105, see the List of Sec- 
tions Affected, which appears In th^ Finding 
Mds section of the printed volume and on 
GTO Access. 

§443.106 Sp^ciaii ti5eata»ent: Hospitals 
iU&i serve^ a ^J^^P^"^^^^*^*^ share 
of low-income patiienits. 

(a) General considerations. (1) The fac- 
tors considered in determining whether 
a hospital qualifies for a payment ad- 
justment include the number of beds, 
the . number. q£ patient ^d^ays, aind the 
hQ^pit^l'Silqcafeion.^ ^M . i;^ .;.^ 

s(i):T5ie n^qmb^r ofivbeda^te a hospital 
iSA-determiited; in , accordance, with 
§412,105(b). ' 



(ii) For purposes of this section, the 
number of patient days in a hospital 
includes only -those days attributable 
to units or wards of the hospital pro- 
viding acute care services generally 
payable under the prospective payment 
system and excludes patient days asso- 
ciated with^ 

(A) Beds in excluded distinct part 
hospital units; 

(B) Beds otherwiise countable under 
this section used for outpatient obser- 
vation services, skilled nursing swing- 
bed services, or ancillary labor/delivery 
services. This exGlusion would not 
apply if a patient treated in an obser- 
vation bed is ultimately admitted for 
acute inpatient care, in which case the 
beds and days would be included in 
those counts; 

(C) Beds in a unit or ward that is not 
occupfied to provide a level of care, that 
would be payable under the aciitfe care 
hospital inpatient prospective pajrment 
system at any time during the 3 pre- 
ceding months (the beds in the unit or 
ward are to be excluded from the deter- 
mination of; availabi^e bed days during 
the current month); and 

(D) Beds in a unit or ward that is oth- 
erwise occupied (to provide a level qi 
care that would be payable uJid^r the 
acute care hospital inpatient prospec- 
tive payment system) that could hot be 
made available for inpsil^Jent occupai^qy 
within 24 hours f^r SO.cohseoutlve dEtySn 

(iii) The hospital's ' location, Vin ^^n 
urban or Tural area, is determined.;in. 
acpordance with the defimtions in. 

§4i2.62(f) or;44i^^4. .:. _;.:/ 

(2) llie payment adjustment is .ap- 
plied, to the hospital's DRQ revenue for, 
inpatient operating costs based on: 
DRG-ikdlusted. . prospective payment . 
rates for inpatient operating^ co^ts, ex- 
cluding, outlier pasTnentSf for inj^^tient^ 
operating costs. under -subpart F of this 
partv and ■ additlpn:ai .paynapnfe?: made 
under the. provisions of §4lli^^ 

(h): Detertnivxxtion of. a .lipspitaljs d^r 
proportionate patient percentage. (1) Gen^ 
eral rule. A^ hospitals disproportionate; 
patient percentage is determined by 
a4#ng the r^^ult^; ctf two coniputalions 
an^' expressing thsit sum asr a percent-; 



(2) ^ First computiatioTi: ---. Eeder<il fiscal 
year. For each month of the Federal 
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fiscal year in whicli the hospital's cost 
reporting period begins, CMS — 

(i) Determines the number of patient 
daysthat^ 

(A) Are associated with lilscharges 
occurring during each month; and 

(B) Are furnished to patients who 
during that month were entitled to 
both Medicare Part A and SSI, exclud- 
ing those patients who received only 
State supplementation; 

(ii) Adds the results for the whole pe- 
riod; and 

(iii) Divides the number determined 
under paragraph (b)(2)(ii) of this sec- 
tion by the total number of patient 
days that^ 

(A) Are associated with discharges 
that occur during that period; and 

(B) Are furnished to patients, entitled 
to Medicare Part A. . : 

(3) First computation: Cost reporting pe- 
riod. If a hospital prefers that CMS use 
its cost reporting period ihsiead 6t tho 
Federal fiscal year, it rhust furnish to 
CMS, through its intermediary, a writ- 
ten request including the . hospital's 
name, provider number^ and cost re- 
porting period end ,dateV This exception 
Will be performed once per hospital per 
cost reporting period, and the resulting 
percentage becomes the hospitars offi- 
cial Medicare F'art A/SSI percentage 
for that period. ., 

(4) Second computation. The fiscal 
intermediary determines, for the same 
cost reporting ^e)riod tised for the first 
computation, the number of the hos- 
pital's patient days of service for whicii 
patients were eligible for Medicaid" but 
not entitled to Medicare Part A, and 
divides that number by tlid total num- 
ber of patient days in thfe same period. 
For purposed 6f this second computa- 
tion, the following requirements^ apply: 

(i) For /piirpoges of this computation, 
a patient is deemed eligible for Med- 
icaid on a given day only if the patient 
is eligible for inpatient hospital serv- 
ices under an approved State Medicaid 
plan or under a waiver atithorized 
under section ip5(a)(2) of the: Act* on 
that day, regaMte^ of whether par- 
ticular items or ^fervic^s weafe covered 
or paid uj^er the State plan or the- d.ti^ 
thorized waiver, 

(ii) iSffective with discharges occur- 
ring on or after January 20, 2000, for 
purposes of counting days under para- 
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graph (b)(4)(i) of this section, hospitals 
may include all days attributable to 
populations eligible for Title XTX 
matching payments through a waiver 
approved under section 1115 of the So- 
cial Security Act. 

(iii) The hospital has the burden of 
furnishing data adequate to prove eligi- 
billty for each Medicaid patient day 
claimed under this paragraph, and of 
verifying with the State that a patient 
was eligible for Medicaid duriiig i^ach 
claimed patient hospital day. - 

(5) Disproportionate patient percentage: 
The intermediary adds the results; of 
the first computation made und^r ei^ 
ther paragraph , (b)(2) or (b)(3) of this 
sectioii and the second computation 
made under paragraph (b)(4) of this sec- 
tion and expresses that sum as a per- 
centage. This is the : hospitars dis- 
proportionate patient percentage, amd 
is used in paragraph (c) of this section. 

(c) Criteria for classification: : A lios^ 
pital' is classified as a **disproporti6nat e 
share" hospital under any of the: fol- 
lowing eircumstandes: 

(i) The hospital's dispropprtioiiate 
patieiit percentage^, as determined 
under paragraph <b)ib) of this sectibn, 
is at least equal to one of thief' fol- 
lowing: :^^ : 

<i) 15 percent, if the hospital is lo- 
cated In an urban area, ^nd has- 100 <>± 
more beds, or is located in a rur^ area 
audi has 500 or naore beds. 
, (ii) 3Q percent for discharges' „ occur-, 
riaijg before April 1, 200i; and ife 'iierceitt 
for discharges occurring on o^ after 
April 1, 2001, if the hospital ig located 
in a rural area and either,:has more 
than 100 beds and fewer than 600 beds or 
is classified ais a sole community lidis- 
pitaluBwi0r§:4l3.$^i; ■ ." {\J \ \; V^ 

(iii) 4q percent for xyschaigBS liidfore 
April 1, 2001 j and 16 percent: foh- dfe^ 
charges occurriiig on or after Aprfl 1, 
2001, if the hospital is lojc^ted ih^'fe 
urban area, and has fewer than 109 beds, 

(iv) 45 percent for discharges before 
April i; 2001, and: 15 percent fofc dis- 
charges occurring dit or aft^i^^^pril" ly 
2001, if the hospital is located ina rural ■ 
ar4a and ha^ 100 =6r fewer^ beds. . -■ : '' 

(2) The hospital is : located in an 
urban area, has 100. or more beds^i-^nd 
can demonstrate- that, during its^ cost 
reporting period, more than 30 percent; 
of its net inpatient care reyenties are: 
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